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State Employment Security Commission appealed fumlgment of the Superior Court,
York County, ordering that claimant be granted upleyment benefits following his
resignation from job. The Supreme Judicial Couddfeey, J., held that: (1) employee, who
resigned job after employer informed him that ifateended religious festival he would face
possible discharge, had constitutionally proteatéerest of free exercise of religion which
Commission could not violate by temporarily disdiyaig employee from unemployment
compensation benefits without compelling justifioat and (2) Commission failed to
establish compelling interests in temporarily degying unemployment compensation to
employee.

Appeal denied; judgment affirmed.

Carter, J., dissented and filed opinion.

Asen & Landis, Peter J. Landis (orally), Portlafud,plaintiff.

Susan P. Herman, Asst. Atty. Gen., Maine Employn@@rhmission, Augusta (orally), for
defendant.

Walker, Bradford & Hull, Richard A. Hull, 1, Bidefford, for Thornton Academy.

Before McKUSICK, C. J., and WERNICK,[FN*] GODFREX|CHOLS, GLASSMAN,
[FN*¥] and CARTER, JJ.



FN* Wernick, J., sat at oral argument and in the initial canfee but retired before this opinion was adopted.

FN** Glassman, J., sat at oral argument and in the initidletence but died before this opinion was adopted.
GODFREY, Justice.

The Maine Employment Security Commission appeaisifa judgment of the Superior
Court ordering that Mark Dotter be granted unemgpiegit benefits following his resignation
from Thornton Academy. On appeal the Commission@sghat the presiding justice erred
as a matter of law in concluding that to deny Dratigemployment benefits would violate his
First Amendment right to the free exercise of lielig We affirm the judgment.

Since May of 1972 appellee Mark A. Dotter has beemember of the Divine Light Mission,
a religious faith currently headed by Guru Mahaf@ajiring the year the Divine Light
Mission holds three major festivals: Holi, whichceslebrated in late March or early April;
Guru Puja, which is held in July; and Hans Jayawttich falls in November. At these
festivals members of the sect gather with Guru Mahto engage in spiritual discourse.
Each festival lasts several days.

At the beginning of the school year of 1973 Dottess hired by Thornton Academy as a
teacher of English and remedial reading. During319B75, and early 1977, Dotter
requested and received permission from Thorntordéweey to take time off from teaching in
order to attend the religious festivals. The Acaggmanted these requests with increasing
reluctance, however. On November 3, 1977, Jamdiseigr the headmaster of Thornton
Academy, informed Dotter by letter that "the teaatmntract must be adhered to to the letter
pertaining to personal days" and that "any exterssad the one personal day will be
scrutinized."

Despite this indication of dissatisfaction, Dotseught permission to attend the Hans Jayanti
festival from November 6 through November 9, 19%8onversation ensued in which
headmaster Jortberg attempted to persuade Dottéw atiend the festival. After that
conversation Dotter had the impression that hetla choices in the matter: he could
forego the festival, attend the festival and risknly dismissed, or resign. Dotter chose the
third alternative and tendered his resignation otofder 10, 1978.

On November 27, 1978, Dotter filed with the Mainaftoyment Security Commission a
claim for unemployment compensation benefits. Toall deputy for the Commission found
that Dotter was eligible for unemployment bendfiggause he had left his position at
Thornton Academy "voluntarily with good cause atiiteble to such employment.”
Specifically, the deputy found as a fact that Ddtited been put to a choice between missing
the festival or resigning.

Thornton Academy appealed the deputy's decisidhet@dppeal Tribunal of the Maine
Employment Security Commission. Following a hearetgwhich Dotter and Jortberg
testified, the Appeal Tribunal modified the decrsf the deputy. The Tribunal ruled that
under the Employment Security Law, an individuadisqualified for unemployment benefits
if he leaves employment for reasons that are mettly related to his work. Because, in the



Tribunal's view, Dotter had resigned because cquaal preference rather than an inability
to perform his job, he left employment for reastived were not directly related to his work.
Accordingly, Dotter was temporarily disqualifieedn unemployment benefits under 26
M.R.S.A. s 1193(1) (1977).[FN1]

FN1. At the time of the Appellate Tribunal's decision, sectid93(1) provided, in pertinent part:
An individual shall be disqualified for benefits:

1. For the week in which he left his regular employmeftntarily without good cause attributable to such
employment ... and disqualification shall continue unsélrolnt has earned 4 times his weekly benefit
amount ....

P.L. 1977, ch. 472, s 1.

Next, Dotter appealed the decision of the Appedduiral to the Maine Employment
Security Commission as a whole, requesting andtbaring. The evidence presented at the
second hearing was essentially the same as trsdrgesl at the first. On May 9, 1979, the
Commission issued its decision on the appeal. Becaa new substantial evidence was
presented at the second hearing, the Commissigutedithe Appeal Tribunal's findings of
fact. The Commission also concurred in the Appedduhal's legal conclusion that Dotter
had resigned voluntarily, without good cause aitable to his employment, and hence was
temporarily ineligible for unemployment benefits.

Having exhausted his remedies before the Employ®eoatirity Commission, Dotter timely
appealed the Commission's decision to the Sup€oart pursuant to 5 M.R.S.A. s 11001
and 26 M.R.S.A. s 1194(8) (1979). In his compl&mtreview of governmental action,
Dotter alleged, among other things, that the Corsimnss decision violated his right to the
free exercise of religion guaranteed by the FirsieAdment to the United States Constitution
and Article I, Section 3 of the Maine Constituti@md that the decision violated his right to
equal protection of the laws guaranteed by the tEenth Amendment to the United States
Constitution and Atrticle |, Section 6-A of the MaiConstitution. For relief, Dotter requested
the Superior Court to vacate the Commission's aetand to declare him fully eligible for
unemployment benefits. On July 30, 1980, the Sop&ourt justice rendered his order in
regard to Dotter's appeal. The court vacated tharflission’s decision and remanded the
case for the entry of an order awarding Dotterdigiested unemployment benefits. As a
threshold matter the judge found that there wasegihelationship between Dotter's
resignation and his desire to attend the religfegsvals. Although the Divine Light Mission
did not require attendance at the festivals anddtdequire its members to refrain from
work during the festivals, the festivals nevertesleiere a prominent aspect of the religion's
form of worship. Dotter's choice to attend theifeds, although in a sense "personal,” was
based on an important tenet of his faith. Consetiyyerhornton Academy's refusal to allow
Dotter to attend the festivals placed a burderhereiercise of his religion. Because the
Commission had shown no compelling state interedenying Dotter unemployment
benefits, the court held that this denial of besefonstituted a violation of Dotter's First
Amendment right to the free exercise of his relgio



On appeal, the Commission argues that Dotter reatuihden of showing that the
Commission's refusal to grant him unemployment fieneonstituted a substantial
interference with the free exercise of his religibonthe Commission's view, Dotter
established only that he desired to attend thgioels festivals as a matter of personal
preference inasmuch as non-attendance at thedsstiid not violate a cardinal tenet of his
religion and his faith did not preclude him fromnkimg during the festival periods.
Furthermore, if it were to be assumed arguendoDRbéer's free-exercise rights were
substantially infringed, the Commission contends the state has a compelling interest in
restricting unemployment benefits to those persams leave work involuntarily for reasons
objectively related to their employment. Such iestm encourages people to stay at their
jobs and inhibits resignations motivated by a @ergain unemployment benefits. The
Commission further argues that the state has a ellingpinterest in ensuring that teachers
are available to meet the needs of Maine's studAnt®rding to the Commission, whatever
burden was placed on Dotter's exercise of hisiogligzas outweighed by the state's
compelling interests.

Dotter disputes the Commission's interpretatiotheffree-exercise clause. In Dotter's view,
once he showed that the Commission directly or@adly placed any burden on the free
exercise of his religion, the Commission was respiio show a compelling interest in
imposing that burden.

Because he had shown a direct relationship betiwsenresignation and his frustrated desire
to attend the religious festivals, Dotter argues tte raised a prima facie free-exercise claim.
He asserts that it was immaterial that his religi@hnot absolutely require him to attend the
religious festivals. Finally, he contends that @@mmission has failed to show a state
interest sufficiently compelling to outweigh higerest in religious freedom. We concur in
the Superior Court's decision and reasoning: naniedy Dotter established a valid free-
exercise claim and that the Commission did notodistaa compelling state interest

justifying its interference with one of his religi® practices.

A. The Statutory Framework

Under the Maine Employment Security Act, a claimariemporarily disqualified from
receiving unemployment benefits if he leaves higitar employment "voluntarily without
good cause attributable to such employment ...MZ8.S.A. s 1193 (1979). This Court has
previously defined the phrase "good cause" as oqguitding objective difficulties such as
physical inability to perform the employee's ugoal The *1372 requirement of an

objective impediment to working serves to prevenplyers from being assessed for benefit
payments resulting from employee conduct that yobd the employer's control and
substantially within the employee's unconstrainedrdtion. Therrien v. Maine Employment
Sec. Comm'n, Me., 370 A.2d 1385, 1389 (1977).

Dotter does not contend that the statutory temgatesqualification from receiving
unemployment benefits is unconstitutional on itefeRather, he argues that the First
Amendment guarantee of the free exercise of religi@cludes the Commission from
applying that disqualification to him. We agreetttee statute is constitutional on its face.



Apart from the fact that Dotter's resignation waes tesult of his religious beliefs, our past
interpretation of the statute would lead to theatwsion that his purpose in resigning would
not represent "good cause attributable to" his eympént. If the statute is to be found
inapplicable to Dotter, it must be because appboadf the statute would unconstitutionally
infringe his right to the free exercise of his gedn.[FN2]

FN2. See U.S.Const.Amend. |; Me.Const.art. |, s 3.
B. The Free Exercise Claim

[1] We need not decide, in the abstract, the extenthich governmental action need
impinge upon a religious practice in order for pinactitioner to raise a free-exercise claim.
The United States Supreme Court has made cleawttet a state denies unemployment
benefits because the worker has engaged in contundated by religious belief, "thereby
putting substantial pressure on the adherent tafynbid behavior and to violate his beliefs,"
a substantial interference with the worker's freer@se of religion exists. Thomas v. Review
Board, 450 U.S. 707, 101 S.Ct. 1425, 67 L.Ed.2d 624 (1981). See also Sherbert v.
Verner, 374 U.S. 398, 83 S.Ct. 1790, 10 L.Ed.2d @8%3).

The Commission argues that before Dotter may aasshstitutionally protected interest in
the free exercise of religion he must show a sulbisianterference with a practice that is an
indispensable aspect of his faith. In its mostmeopinion on the subject the United States
Supreme Court has held that a practice comes wiitleiprotective ambit of the Free-
Exercise Clause of the First Amendment as long iagooted in an honest religious
conviction. While the Supreme Court recognizedpbssibility that an asserted religious
claim could be "so bizarre, so clearly unreligicousnotivation, as not to be entitled to
protection under the Free Exercise Clause," thetCualed that if the plaintiff's belief is the
religious significance of the practice is sincétrés immaterial whether the plaintiff's faith
absolutely mandates the practice. (T)he guarariteeaexercise is not limited to beliefs
which are shared by all of the members of a religisect. Particularly in this sensitive area,
it is not within the judicial function and judiciabmpetence to inquire whether the petitioner
or his fellow worker more correctly perceived tlmerenands of their common faith. Courts
are not arbiters of scriptural interpretation.

Thomas v. Review Board, 450 U.S. at ----, 101 Sa€1431, 67 L.Ed.2d at 632. In so
holding, the Court reflected the position adoptedHe majority of federal and state courts.
See, e. g., Lewis v. Califano, 616 F.2d 73 (3rd £380); Teterud v. Burns, 522 F.2d 357
(8th Cir. 1975); Chapman v. Pickett, 491 F.Supg. @.D.lll. 1980); Lincoln v. True, 408
F.Supp. 22 (W.D.Ky. 1975); Frank v. State, 604 P.Q68 (Alaska 1979); People v. Woody,
61 Cal.2d 716, 40 Cal.Rptr. 69, 394 P.2d 813 (1964)

In the present case, the Commission found thatebuatas given to understand "that if he
was absent for the purpose of attending the fddteavould face possible discharge.” The
Commission thus adopted as its finding of fact anexactly Dotter's testimony in the
following exchange:



(Attorney for Thornton Academy): Q.... Mr. Jortbergver did directly say he would
discharge you if you went (,) did he?

MR. DOTTER: He led me to believe ... that wouldthe consequence ....

The Commission does not suggest that Dotter's stateting was in any way unreasonable
in light of what Jortberg had said to him. The Cassion, however, denied Dotter
unemployment benefits because of its other findiag he left work because of personal
motivations-because of the deep personal loss ldviieel from not attending, even though
he would suffer no "repercussion from the orgamrat In so holding, the Commission
misapplied the law.

The Commission's decision to disqualify Dotter froeneiving unemployment benefits
effectively penalized him for choosing to resigonfrthe Academy rather than forego his
religious practices. If attendance at the festicalsstituted a bona fide religious expression,
the actions of Thornton Academy and the Commisggsalted in an infringement of Dotter's
interest in religious freedom.

There has been no suggestion in any of the pracgedielow that Dotter's professed desire
to attend the festival was insincere or motivatgadn-religious concerns. The Commission
found as a fact that the festival was a functiothefDivine Light Mission and that Dotter
would have suffered a deep personal loss if henbaattended it. Throughout the
proceedings before the Commission Dotter had stdetde importance to him of
congregating with other members of the faith atféstival to receive spiritual teaching from
Guru Maharaiji.

In these circumstances it is clear that the Comondgiled to give proper deference to
Dotter's reason for resigning from Thornton AcadeAlthough Dotter's desire to attend the
festival was personal, it was also based on a @nedigious belief. Consequently Dotter's
participation in the festival was a constitutioggrotected form of religious expression,
notwithstanding the fact that his attendance wasnamdatory.

C. The State's Competing Interests

[2] The Employment Security Commission first argtlest Thornton Academy has a
compelling interest in ensuring that its teacheesrt absent from the classroom for
extended periods of time, even to attend religfonstions. We recognize the importance of
the Academy's concern for maintaining continuityhia relationship between teacher and
pupil. However, we must conclude that the Employn&sacurity Commission may not
justify "disqualification” by invoking the Acadensyinterests as justification for its own
action in temporarily disqualifying Dotter for unpfayment benefits.

[3][4] As the Superior Court noted below, the présease is not a dispute between private
parties. Dotter does not challenge the Academfusaéto allow him to attend the religious
festival, but rather the Commission's refusal tmghim unemployment benefits following
his resignation from the Academy. Whether a resigiaimant is temporarily disqualified



for unemployment benefits does not depend on thsorebleness or strength of his former
employer's interest in maintaining or terminating employment relationship. The
overriding purpose of the Employment Security Actd alleviate the economic hardship
incident to unemployment, on the premise that esvaansecurity from unemployment is a
menace to the health, morals, and welfare of alh®aitizens. 26 M.R.S.A. s 1042 (1974).
See Therrien v. Maine Employment Sec. Comm'n, s@hrd389; Cornwall Indus., Inc. v.
Maine Employment Sec. Comm'n, Me., 351 A.2d 54@, @®76). Although the Act may
have a subsidiary goal of promoting stability ie thbor force, it pursues that goal only to
the extent necessary to further its primary purptisetemporary disqualification provisions
within the Act do not discourage resignations actarges generally, but rather serve to
inhibit employees from leaving voluntarily or *13@étting themselves dismissed merely for
the sake of obtaining unemployment benefits. Teari. Maine Employment Sec. Comm'n,
supra. In short, if the Employment Security Comimisss to assert a compelling interest in
disqualifying Dotter, it must show that his disqfiehtion is compelled by the purposes of
the Act, and not merely that disqualification teta$urther the separate interests of the
Academy.

[5] The United States Supreme Court has twice esfus characterize as "compelling” the
state's interest in protecting the unemploymend fisom claimants whose resignations were
motivated by religious beliefs. Thomas v. ReviewaBh 450 U.S. at ----, 101 S.Ct. at 1432-
1433, 67 L.Ed.2d at 634-35; Sherbert v. Vernerraupr4 U.S. at 407, 83 S.Ct. at 1795 As
in Thomas, there is no evidence in the record thexereligiously motivated resignations are
S0 common as to threaten widespread unemploymesgrmus depletion of the
unemployment compensation fund. Although the Corsimishas a legitimate concern to
prevent claimants from fabricating religious reastor quitting their jobs, that concern alone
does not justify a blanket denial of benefits igpaksons who claim that their faith precludes
them from continuing in their former employment.eBwompelling state interests must be
achieved by means that cause the least possiblsio upon constitutionally protected
interests. Thomas v. Review Board, supra. SeeStisowood v. Brown, 619 F.2d 47 (9th Cir.
1980); Robinson v. Price, 615 F.2d 1097 (5th G8d); Moody v. Cronin, 484 F.Supp. 270
(C.D.llIl. 1979). The Commission has neither showne&ven argued that it would be
infeasible to attempt to distinguish fraudulenirolants from bona fide ones.

The entry is:
Appeal denied.

Judgment affirmed.

McKUSICK, C. J., and NICHOLS, J., concurring.
CARTER, J., dissenting.

CARTER, Justice, dissenting.



The issue on which the majority decides this casether the denial to plaintiff of
entitlement to unemployment compensation beneditstituted an impermissible
infringement upon his right to the free exerciséisfreligious beliefs under the First
Amendment of the United States Constitution [FNid ¢he Maine Constitution,[FN2] is not
generated by the record. There is not substantidérce to show that plaintiff was required
to choose between his exercise of his religiougtsehnd non-attendance at the festival in
guestion. It is well established law that one wheks to challenge the validity of a statute on
constitutional grounds may not do so "... on theugd that impliedly it might also be taken
as *1375 applying to other persons or other sitmagtin which its application might be
unconstitutional.” United States v. Raines, 362.U7% 21, 80 S.Ct. 519, 522, 4 L.Ed.2d 524,
529 (1960); State v. Richardson, Me., 285 A.2d 8458, n.4 (1972). Where the attack upon
the statute is on an "as applied"” basis, the fafdise case must show that the claimed
deprivation of rights, which is the basis of thiaek, resulted from the application of the
statute.[FN3]

FN1. The First Amendment to the Constitution of thetéd States provides, "Congress shall make no law
respecting an establishment of religion, or prohibithreyftee exercise thereof ...."

FN2. The Constitution of the State of Maine providesiiticke I, s 3:

All men have a natural and unalienable right to worshipigity God according to the dictates of their own
consciences, and no one shall be hurt, molested or restmaihiesdperson, liberty or estate for worshipping God
in the manner and season most agreeable to the dictates whhismscience, nor for his religious professions
or sentiments, provided he does not disturb the pubdiceganor obstruct others in their religious worship;-and
all persons demeaning themselves peaceably, as good memberStat#h shall be equally under the
protection of the laws, and no subordination nor pretererfi any one sect or denomination to another shall
ever be established by law, nor shall any religious testdpgired as a qualification for any office or trust,
under this State; and all religious societies in this Stdtether incorporate or unincorporate, shall at all times
have the exclusive right of electing their public teacherscanttacting with them for their support and
maintenance.

The scope of the right to religious liberty contemplatgdhiis provision is co-extensive with that afforded by
the First Amendment to the Federal Constitution. Squir&ty.of Augusta, 155 Me. 151, 164, 153 A.2d 80,
87-88 (1959).

FN3. It is important to note that the plaintiff's contentis not that the Academy or Headmaster Jortberg
violated plaintiff's First Amendment right to the free exsef his religious beliefs. No claim is made herein
against them, and they are not parties to this action. Bnything that appears in this record, Thornton
Academy is a private school. It is neither claimed norifgicated by evidence that the First Amendment
imposes any impediment upon the Academy's legal right toaddaDotter's request as it saw fit merely
because the request was motivated by a matter involvingliggus beliefs. The First Amendment impacts
restrictively only upon governmental action inhibiting theefexercise of a citizen's religion. See Abood v.
Detroit Bd. of Educ., 431 U.S. 209, 234-35, 97 S1Z82, 1799-1800, 52 L.Ed.2d 261, 284 (1977).

Rather, the issue here focuses upon the governmental actienlaine Employment Security Commission in
denying the plaintiff access to its general benefit progratindriace of plaintiff's claim that he was forced to
terminate his employment because of a conflict between theeatprits of the employment and his religious
beliefs. The claim, properly stated, is that the State'sakfa make the benefits available where the employee
is forced to terminate his employment because of such aataffends the Free Exercise Clause of the First
Amendment. Thus, while the employer may be legally free to pttentoerce the employee to meet the
requirements of his employment, even in derogation afeigious beliefs, the State may not disentitle an
employee who refuses to submit to such coercion from reaftpbse benefits which other employees would



be entitled to receive if they voluntarily terminated their lapiment for good cause attributable to the
employment which was purely secular in its content. See StierbvVerner, 374 U.S. 398, 83 S.Ct. 1790, 10
L.Ed.2d 965 (1963); Thomas v. Review Bd. Indiana Ef@pt. Div., --- U.S. ----, 101 S.Ct. 1425, 67 L.Ed.2d
624 (1981).

On such a theory, the conduct of the employer is propasked to, not to judge its legality, but only to
determine if the termination of the employment was as a nwdtfact caused by a conflict between work
requirements and religious scruples which forced the terimmat employment in order that the employee's
religious integrity might be maintained. If the terminatafremployment results from such a causative conflict,
the Commission, as an instrumentality of governmeninigés upon the employee's right to the free exercise
of his religious beliefs by treating such cause for duviary quit" differently than it does a secularly-based
"voluntary quit" in the case of other claimants. If the teation of employment is not caused by such a conflict,
the state agency may properly treat the employee in the same raaruiker employees who terminate their
employment without "good cause attributable to the enmpdoy."

The plaintiff does not here contend that the stat26 M.R.S.A. s 1193(1)(A) (Supp. 1980),
is facially violative of the pertinent constitut@inprovisions. Rather, he contends that the
statutory provision may not constitutionally be kgbto deny unemployment compensation
benefits to a person whose employment has beeinigied because of adherence to his
religious beliefs when adversely impacted uporsame manner, by the requirements of his
employment activity. To maintain such an attackphest show himself to be a person so
positioned. To make such a showing he must esketblet he is one who was forced to
choose between continued pursuit of an employmémrthnwbecame offensive to his religious
beliefs and discharge. [FN4]

FN4. Title 5 M.R.S.A. s 11007(4)(C)(5) provides feview of the administrative agency's findings of fact by
the standard of "substantial evidence on the whole record.'IsTttide read in the light of s 11007(3) which
states that on review, "(t)he court shall not substitufedigment for that of the agency on questions of fact."
We have recently held that in such cases, "(w)e review thenadrative record to determine whether there is
any competent evidence to support the findings of the Casioni& Tobin v. Maine Empl. Sec. Comm., Me.,
420 A.2d 222, 224 (1980) (emphasis added). See alsmPwodtlaine Empl. Sec. Comm., Me., 406 A.2d 905,
907 (1979). We have also held that there is no substadifference between the "substantial evidence on the
whole record" standard and the "clearly erroneous” standard ggragglicable to appellate review of factual
findings. Stanford Highway Unit of Local 481 v. Town®dénford, Me., 411 A.2d 1010, 1013-14 (1980). See
Field, McKusick and Wroth, Maine Civil Practice, s 52.830 (Supp. 1981). The administrative agency's
findings of fact are to be upheld on judicial review if th&r "such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion." Sanfdrd.2d at 1014.

Before the Tribunal, Dotter testified that he hagt an adherent to the Divine Light Mission
since May 19, 1972. He said that he requestedsoémployer time off to attend "... various
religious festivals all under the auspices of tlxari2 Light Mission™ in four of the six years

of his employment. These prior requests were maddovember of 1973, 1975, 1977, and

in March and April of 1977. School was in sessioniny the period covered by each of
these requests. Throughout his employment, Dotésremployed under a contract which
required him to work 180 days each year. All ostheequests were granted by his employer,
the Academy. On the last occasion when such a séquas granted, in November, 1977,
approval was made by a written memo from the HeatenaMir. Jortberg, which also stated
that further similar requests "will be scrutinized.

Dotter's first such request in 1978 was made peaitgoto Headmaster Jortberg about
September 29, 1978, seeking four teaching dayis dfbvember of that year to attend the



Mission's Hans Jayanti Festival at Kissimee, Flrithat request prompted a discussion
between the Headmaster and Dotter, which Dottasribesi before the Tribunal as follows:

Well as | under, as | understand it | approachedJdrtberg with the desire for time off, for
the days off. | asked him for days off in a privataversation in his office and as |
understand it at the time | felt | had three opio@ne was to not go which Mr. Jortberg
encouraged me to do. He said, he suggested tlabdh,gduring school vacations or during

the summer but the festival was not being heldndutine school vacation or during the
summer. Two would, well that, that was the firstiop | felt | had was not go. Second, that,
we had some discussion about whether if, | wejadibgo the consequences of that were that,
| don't think he ever came right out and he sdlifiré you but I, | had the implication that
that's what he would try to do or would somehowaeenme from service and three, if |
wanted to go | felt that | had to resign if theathwo weren't acceptable, to me.[FN5]

FN5. In testimony on appeal to the Commission, Dottscdbed this discussion as follows:

Well, the circumstances as | understand them the circumstancethael desired to take four days off and if,
from my job to attend a religious festival, the name bfahs Jayanti, H-a-n-s J-a-y-a-n-t-i, in Orlando, Florida
and the festival itself was sponsored by my spiritual teaahgerson by the name of Guru Maharaji, G-u-r-u
M-a-h-a-r-a-j-i, and | asked to take some time, | aked {siche days off, Mr. Jortberg some time in the end of
September, the very beginning of October, for the faysaff. One of the days being a personal day and the
other three days | asked to take off without pay. Mrbéog and | discussed the situation and | felt, Ithedt
discussion and | felt | had three options. One was ngdt@ne was to go and be fired and the third wagiitp

| thought or to resign. | felt those were my three oggtiand | chose to resign, rather than to not go, oo t&ngl

be terminated.

(Emphasis added.)

(Emphasis added.) He stated that when he madedlest he "hoped" that it would be
granted. When asked, "And, you, so you knew thiiri&y use the phrase ... your string
might be running out with respect to the school tede leave days during teaching time?"
He responded, "No, | didn't feel that way." He daiak he had no hesitation in talking to
Jortberg about this request for time off duringadjFN6] He conceded that Jortberg never
directly refused him the time off to attend thetked. He was not told that he would be
discharged for taking the time off. Rather, he shat Jortberg, in the discussion, "lead
*1377 me to believe" that he would be dischargedl7]

FNG6. Later, in questioning by the Referee, he said he fely ‘afgorehensive" about asking for the time off.
This occurred at the point when Jortberg testified tha®#vhe had "expected Dotter to be "very
apprehensive" about requesting more time off for these retidestivals.

FN7. Dotter's belief in this regard is best summed upsitestimony:

Anyway | felt | had to ask him, I, it was my feeling tlgt was not in favor of that. For his reasons. And that,
and, and that if | had gone | would, that he would hawvaell due respect to him, as administer (sic) of the
school attempted to remove me from my job.



Headmaster Jortberg testified that he felt Dottessggnation was a voluntary one. He said
that he had indicated to Dotter in 1977 that haugh(a)dhere to one hundred eighty days
that he's under contract with me for and thatt gasild not continue to do this and he, |
think he knew this, over the last few years, hee@ach time a little more reluctantly, a little
more hesitantly and so |, | felt that the altewmativas not to resign or leave but yet indeed to
go (to) it (the festival) another time and fulfilis contract with me.

In describing the discussion that occurred wherntddoequested the days off, Jortberg stated:

We, we did talk at length that day. It was inddethn't know the day right, the date but it
was indeed a Friday and | think Mark came into rfiice at 2:30 and | think we didn't leave
my office until 5 or 5:30 eating tomatoes togethet | was trying to, | thought, convince
(Dotter) that there must be other times to seelGimer and | guess | used, | won't use all the
other terms | might have used, but there must berdgimes and why not use the summer and
if there is something in the summer because, yawkgou owe something to me and the
kids and, and, yes | felt that you did. Especitilgt there was another time to do it.

Jortberg was never asked if, in the absence okDsttesignation, he would have, or
intended to, fire him if he took the time off to gothe Festival. To the extent that a
determination as to those facts is pertinent toreleision as to whether the circumstances
constituted an infringement upon Dotter's righthie free exercise of his religious belief, that
determination is properly for the Commission to mnflom the evidence as fact-finder. Once
made, such findings are to be treated as definitivgidicial review if there is in the record
before the Commission "such relevant evidenceraasonable mind might accept as
adequate to support (such) a conclusion.” Sanfagtiwhay Unit of Local 481 v. Town of
Sanford, Me., 411 A.2d 1010, 1014 (1980), quotmgel Maine Clean Fuels Inc., Me., 310
A.2d 736, 741 (1973). The Appeal Tribunal foundaed that:

(1) "In 1977, when the claimant's last requestifoe off for this purpose was granted, the
employer strongly implied that further time off feuch activities may not be granted.”

(2) The claimant's request for time off in Novemb&i978 prompted "a long discussion ...
which left the claimant with the understanding tiilie was absent for the purpose of
attending the Festival he would face possible disgph because he was needed for those four
days, or he could resign."

(3) "It was also suggested by the employer thatdudd forego the trip to the Festival ...."

(4) "The claimant believed that if he did not attehe Festival it would be a deep personal
loss."

(5) "The claimant would not suffer any repercussilom the organization if he did not
attend (the Festival)."

The Commission, in rendering its decision, adopiede findings of fact by the Appeal
Tribunal.



On these found facts, the Tribunal concluded thiag claimant, fully aware that the
employer was not in favor of the claimant takingédioff, chose to resign rather than yield
his personal preferences to conform to the requrgsof the employer.” (Emphasis added.)
The Commission in its decision concluded thatthe. claimant's separation was voluntary
without good cause attributable to such employméhimplicit in these conclusions is the
factual finding that Dotter was not *1378 fired the Headmaster and that he was not given
a choice to stay on the job, on the one hand, betfired or to resign, on the other hand. In
short, both the Tribunal and the Commission corediidthat Dotter left by a "voluntary quit"
without good cause attributable to his employm&he Tribunal impliedly found either that
Dotter decided to resign for his own purposes mgas of what the Headmaster intended, or,
alternatively, that he resigned on the basis afrguostified assessment of the Headmaster's
intent. Clearly, if the former is the case, thesmaf termination of the employment was not
attributable to the employment, and the Triburdd'sision was correct. The dispositive
guestion, thus, becomes whether the implicit figdimat Dotter proceeded on the basis of an
unreasonably erroneous assessment of the Headisasemt was supported by "such
relevant evidence as a reasonable mind might aesepdiequate to support” it. | believe that
it was. The reasonableness of Dotter's belieftisrdened by whether it is based upon an
accurate or reasonable perception of the Headnsastemt. In the absence of any express
statement in the record of what the Headmasteakygtintended to do if Dotter took the time
off, the Commission was required to deduce thanintrom his conduct and words in the
totality of the circumstances.

The evidence discloses a Headmaster, responsitdgévating a school, who has the
claimant under contract for 180 days of performaaxe teacher. Over a period of several
years, the claimant has sought and obtained, witteasing frequency, days off in order to
attend religious festivals. Such absences froncdwgractual period of employment are
viewed by the Headmaster as inconsistent with ldenant's obligations under his contract
and with the interests of the school. On the latestision when further absence is requested,
the Headmaster, consistent with his own interaststlaose of the school, undertook to
persuade the claimant not to attend the Festivahgla period when it would interfere with
the performance of his contract obligations. Thadieaster and Dotter both testified that it
was the Headmaster's suggestion that Dotter plati¢nd the Festival at a later date when
such a conflict with his contract obligations woulok occur.

Even if it be justly inferred from their respectigescriptions of the discussion had in the
Headmaster's office that the Headmaster was taksigong stance on the question of the
propriety of Dotter's proposed absence during thetmof November and was attempting to
be vigorously persuasive in urging Dotter to forélge Festival,[FN8] there is nothing in this
record which would compel the conclusion that he tien decided to discharge Dotter if he
attended the Festival or to require him to residreidid so. Viewed in the context of the
school's action on past requests by Dotter for tiffieevery indication would seem to be that
if Dotter insisted on attending the Festival he lddae allowed the time to do so. The only
fact external to the discussion in the Headmastéfitee that weighs against that conclusion
is that the Headmaster had indicated in 1977 thtte future such requests would be subject
to careful scrutiny. That caveat cannot be treated pre-judgment of the action to be taken



on any future requests for time off. It was justifiby the increasing frequency of such
requests by Dotter.

FNB8. See footnote 3 supra.

It cannot be said that the discussion in the Heatkma office changed the school's position
from what it had been previously in any way otlnenrt that, for the first time, the
Headmaster attempted by persuasion to bring théoauand frequency of Dotter's requests
under some degree of control. Dotter and the Heathnhoth agree that there was no
specific refusal to allow the time off. He was tioteatened with discharge nor asked to
resign. They also agree that the Headmaster's catamere made in terms of encouraging
Dotter to go to the Festival on *1379 some othexas®n. The fact that the Headmaster
based his plea on the proposition that "... You samething to me and the kids...." shows
that the Headmaster wanted Dotter in the classrootmut of it. The employment of that
approach weighs heavily against any formulatioarofntent to discharge Dotter.

In the course of the two-hour discussion of thgexthin the Headmaster's office, Dotter
came away with only an "implication” or a "feelintiat he would be fired if he took the

time off to attend the Festival. Even though Dotbesw such an implication from the
conversation, he has not been able, in eithersofi&scriptions of that conference, to point to
any specific statement of the Headmaster that wdnyldtself or in combination with other
specifically identified statements, justify suchiamplication as a reasonable interpretation of
the Headmaster's conversation with him.

It may be that the Headmaster was doing his bgsisuade this employee to perform his
contract obligation and thus to avoid what wouldheeadverse consequence of his absence
to the administration of the school and a disruptibthe teaching program. In the context of
the prior history of dealing with similar requegstse Commission and the Tribunal were
certainly justified by the evidence in concludihgt Dotter had misinterpreted the thrust of
the Headmaster's conversation and had construsdrmdatory that which the Headmaster
meant to be only persuasive. If the Headmasteirhéatt decided to discharge Dotter, there
was no reason not to tell him so. That would h&reemhaximum persuasive force to
discourage him from pursuing the request for tirfielbthat were the fact, one would
suppose that it would directly serve the Headmasperrpose better than subtle persuasion to
attend the Festival on another occasion. The fettthe Headmaster did not deal with the
situation in this way is indicative of an effortappeal to Dotter's sense of duty and better
nature and reflects a genuine concern to retaisdrigces as a teacher.

It should be noted that the Commission and theuhalb placed heavy emphasis upon what
Dotter described as his "strong sense of persosal in arriving at their determinations that
the termination came about as a result of a votyrgait. Such emphasis is supported by
Dotter's own testimony. There is ample relevandence to justify the Commission in
concluding that Dotter had made up his mind thavas going to attend the Festival
regardless of whether or not the Headmaster detaddcharge him and that his
promptness in resigning was for the purpose ohtakine decisive option away from the
Headmaster. In either case, whether Dotter misjidige Headmaster's intentions or whether
he acted in deliberate disregard of those intestitirtannot be said that he resigned because



of any condition attributable to his employmentttimsany way impeded his attendance at
the Festival.[FN9]

FN9. The record is insufficient to generate the constitatiissue on another significant point of the majority's
analysis. It cites Thomas v. Review Bd. Indiana Empl. Sec, 850 U.S. 707, 101 S.Ct. 1425, 67 L.Ed.2d 624
(1981), for the proposition that a state substantiatigrferes with the worker's free exercise of religion when it
"... denies employment benefits because the worker has engagmutiict mandated by religious belief...."
(Emphasis added.) At 1377-1378. The majority decision pineceeds on the assumption that Dotter's conduct
in resigning was mandated by his religious beliefs. ThelWmandated" is, | believe, the operative word in the
language referred to in Thomas, 450 U.S. at ----, 101 &t 1432, 67 L.Ed.2d at 634. It is clearly used to
connote that not every encumbrance upon the exercise of rsliggtief, however insubstantial, is violative of
the Free Exercise Clause. It seems to me to limn a requirema¢ithé conduct be motivated in some
significant respect by the requirements of the workeligious faith-that there be, at least by the dictates of the
worker's own religious conscience, some degree of compulpmmhim to refuse to comply with the offending
circumstance of the employment.

Whether such a "mandate" or sense of compulsion caused Dattelisct in resigning is a question of fact to
be determined by the Commission. We are to respect any sdaigfithere was any relevant evidence to
support it. See note 4, supra. Here, the Commission akpfeand that "... (T)here was no compelling reason
for claimant to attend a religious festival in another state ¢foepersonal beliefs." Implicit in that finding is

a determination that his desire to attend the Festival was mutedied or "mandated" by his religious beliefs.
Dotter gave as his only reason for attending the Festimahte would "suffer a deep personal loss" if he did not
attend. It is undisputed on the record that he didewlitdompelled to attend, that the faith did not require his
attendance, and that the tenets of the faith required noylartobservance of the period during which the
Festival was held. It is manifest that Dotter would susteither censure nor disability in any way connected to
his religion from a failure to attend the Festival. Thesacly supports the Commission's conclusion that he "...
chose to resign rather than yield his personal preferén@amform to the requirements of the employer.”
(Emphasis added.)

On such evidence, it cannot be said that the Commissiobdiack it "no relevant evidence that a reasonable
mind might accept as adequate to support" a conclusion ghdéesire to attend the Festival and his resignation
of employment in order to do so, was not mandated or etbedpby his religious beliefs. That finding should
stand, and if it does, there is no conflict with thedimal in the Thomas case.

On this point, this case is much different thaheitSherbert v. Verner, 374 U.S. 398, 83
S.Ct. 1790, 10 L.Ed.2d 965 (1963), or Thomas v.i®eBoard Indiana Employment

Security Division, 450 U.S. 707, 101 S.Ct. 1425] &7d.2d 624 (1981), relied on by the
majority. The distinction is of critical importanéer purposes of determining whether it is
appropriate for us to reach the constitutionalés$n Sherbert, the claimant was a member of
the Seventh-Day Adventist Church who was dischahyelder employer because she would
not work on Saturday, the Sabbath day of her f&thsequently, she was unable to find
other employment because of her unwillingness tckwa Saturday, and she applied for
unemployment compensation benefits which were dieloyethe state agency. Id. at 399- 400,
83 S.Ct. at 1791, 10 L.Ed.2d at 967-8. On thostsfélcere could be no doubt but that she
was denied the benefits because of her adherersceanlinal tenet of her faith. Similarly, in
Thomas, the claimant, a Jehovah's Witness, tergdras job because his religious beliefs
prohibited his participation in the production ofrmments. He had been employed in the
employer's roll foundry and was transferred to heptlepartment of his employer that
produced turrets for military tanks. He resignecewhis request for a layoff was denied by
the employer. The state agency denied his appicdtir employment compensation benefits



by applying to him disqualifying provisions of stdaw.[FN10] Thomas, 450 U.S. at ----,
101 S.Ct. at 1427-1429, 67 L.Ed.2d at 628-30.

FN10. "The referee concluded nonetheless that Thomas' terminatsonot based upon a 'good cause (arising)
in connection with (his) work': as required by the Indiamemployment compensation statute." Thomas v.
Review Bd. Indiana Empl. Sec. Div., 450 U.S. at ----, $0Qt. at 1429, 67 L.Ed.2d at 630.

In both of these cases, the uncompromising charattee confrontation between the
requirements of the claimant's employment anddligious tenets is clearly displayed. The
claimant in each of these cases was presentecawitobson's Choice", either to relinquish
an employment offensive to the employee's religimeigefs or to continue in that
employment and thus to violate those beliefs. Winileach case the relinquishment may be
said to be voluntary in the sense that the employaee a conscious election not to dishonor
firmly held religious tenets, the need to make thetision unquestionably arose out of the
requirements of the employment. The thrust of Sé®r@ind Thomas is that where
employment requirements force one to make sucltigide the state may not, without
violating the employee's right to be free to exadiis religious belief, refuse to extend to
him a general benefit program on the theory thatdrimination does not arise out of the
employment.

In the present case, there is ample evidence foosufne Commission's factual finding that
Dotter did not resign because he was forced toronhthe "Hobson's Choice" faced by Ms.
Sherbert and Mr. Thomas; the evidence shows thablatarily resigned before any such
choice was clearly presented to him. He is notgetioee, *1381 so positioned as to be
entitled to claim the protections accorded by thistAmendment to those who are in fact
deprived of their employment as the consequendeeatriumph of spiritual integrity over
the need for material sustenance. The Constitigioot properly a vehicle for the redress of
hypothetical wrongs. United States v. Raines, 36 W7, 22, 80 S.Ct. 519, 523, 4 L.Ed.2d
524, 529 (1960); State v. Crocker, Me., 435 A.2d@8(1981) (Carter, J., concurring).

Me., 1981.

Dotter v. Maine Employment Sec. Commission
435 A.2d 1368

END OF DOCUMENT
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