UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

____________________________________________
NXIVM CORPORATION, Formerly Known as
EXECUTIVE SUCCESS PROGRAMS, INC. and
FIRST PRINCIPLES, INC., 






Plaintiffs,



-- against --   




Civil Action No. 03-CV-0976








                 (GLS/DRH)
MORRIS SUTTON, ROCHELLE SUTTON, THE
ROSS INSTITUTE, RICK ROSS a/k/a “RICKY
ROSS”, STEPHANIE FRANCO, PAUL MARTIN

and WELLSPRING RETREAT, INC.,





Defendants.

____________________________________________
ANSWER AND AFFIRMATIVE DEFENSES OF DEFENDANTS
THE ROSS INSTITUTE AND RICK ROSS a/k/a “RICKY ROSS”


Defendants, The Ross Institute and Rick Ross a/k/a “Ricky Ross” (hereinafter collectively referred to as “Ross Defendants”), by and through their attorneys, Gleason, Dunn, Walsh & O’Shea and Martland & Brooks, LLP, for their Answer and Affirmative Defenses to Plaintiffs’ Amended Consolidated Complaint dated April 19, 2005 (“Complaint”), respectfully allege as follows:

 LISTNUM  LegalDefault    
The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 1 of the Complaint.

 LISTNUM  LegalDefault    
The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 2 of the Complaint.
3.  The Ross Defendants deny that there is any Lanham Act claim in the Complaint and are without knowledge or information sufficient to form a belief as to the truth or falsity of the remaining allegations made in paragraph 3 of the Complaint.

4. The Ross Defendants deny that this Court has personal jurisdiction over them, deny that they committed any acts in the Northern District of New York and deny that they are doing business in the State of New York.

5. The Ross Defendants deny that venue is proper in this District.

6. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 6 of the Complaint.

7. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 7 of the Complaint.

8. Admitted.

9. The Ross Defendants admit that Defendant Rick Ross has a high school degree, has one misdemeanor conviction and one felony conviction, both of which were vacated in 1983, that a civil action against resulted in a punitive damage award which was eventually resolved by the payment of a small amount of cash and Ross’ agreement to provide consulting services to the plaintiff, that Ross is an internationally known expert on cults, controversial groups and movements, that Ross is the founder and Executive Director of the Ross Institute and that Ross resides in the State of New Jersey.  The Ross Defendants deny that the Ross Institute is the promotional arm of Mr. Ross’s for-profit business, deny that the Ross Institute websites target the Northern District of New York and deny the remaining allegations made in paragraph 9 of the Complaint.
10.   The Ross Defendants deny the allegations made in paragraph 10 of the Complaint.

11. The Ross Defendants admit that Defendant Stephanie Franco resides in New Jersey and that she is the daughter of Defendant Morris Sutton.  The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the remaining allegations made in paragraph 11 of the Complaint.

12.  The Ross Defendants admit that Defendant Paul Martin, Ph.D. is a licensed psychologist, that his principal place of business is in Albany, Ohio, that he is the Chief Executive Officer of Wellspring Retreat, Inc.  The Ross Defendants deny the remaining allegations made in paragraph 12 of the Complaint.
13.   The Ross Defendants admit that Defendant Wellspring Retreat, Inc. operates a residential treatment facility specializing in the treatment of individuals who have suffered in abusive religious groups, relationships and organizations, and that there are links between websites operated by Wellspring and The Ross Institute.  The Ross Defendants deny the remaining allegations made in paragraph 13 of the Complaint.

14.   The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 14 of the Complaint.
15. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 15 of the Complaint.

16. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 16 of the Complaint.

17. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 17 of the Complaint.

18. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 18 of the Complaint.

19. The Ross Defendants deny that they engaged in any wrongful conduct and are otherwise without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 19 of the Complaint.

20. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 20 of the Complaint.

21. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 21 of the Complaint.

22. The Ross Defendants admit the allegations made in the first sentence of paragraph 22 of the Complaint.  The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the remaining allegations made in paragraph 22 of the Compalint.
23. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 23 of the Complaint.

24. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 24 of the Complaint.

25. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 25 of the Complaint.

26. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 26 of the Complaint.

27.  The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 27 of the Complaint.

28. The Ross Defendants admit that Mr. and Mrs. Sutton hired Rick Ross to research and consult with them concerning their son’s involvement with the Plaintiffs, and later requested Ross to conduct an “intervention,” which involves a detailed discussion concerning a particular group intended to stimulate critical thinking.  The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the remaining allegations made in paragraph 28 of the Complaint.

29. The Ross Defendants admit that Defendant Rick Ross consulted with the Suttons on several occasions, they requested him to conduct an intervention with their son Michael, and the intervention was conducted on several different occasions and locations.  The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the remaining allegations made in paragraph 29 of the Complaint.
30.  The Ross Defendants deny that Ross requested any of Plaintiffs’ “protected materials,” deny that such materials are confidential, and are without knowledge or information sufficient to form a belief as to the truth or falsity of the remaining allegations made in paragraph 30 of the Complaint.

31. The Ross Defendants admit that Stephanie Franco attended one meeting with the Suttons and are without knowledge or information sufficient to form a belief as to the truth or falsity of the remaining allegations made in paragraph 31 of the Complaint.
32. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 32 of the Complaint.

33. Denied.

34. Denied.

35. Denied.

36. The Ross Defendants admit that Defendant Martin wrote two articles concerning Plaintiffs’ program, including quotations from Plaintiffs’ website and other materials.  The Martin articles speak for themselves but to the extent a response is required, the Ross Defendants deny the remaining allegations made in paragraph 36 of the Complaint.

37. The Ross Defendants deny the allegations made in paragraph 37 to the extent that the allegations relate to them, and are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations to the extent they relate to the other Defendants. 

38. The Ross Defendants admit that Defendant Martin authorized The Ross Institute to publish his articles on The Ross Institute’s website and deny the remaining allegations of paragraph 38 of the Complaint.

39. The Ross Defendants admit that Dr. Hochman wrote an article concerning Plaintiffs’ program.  The Hochman article speaks for itself, but to the extent a response is required, the Ross Defendants deny the remaining allegations made in paragraph 39 of the Complaint.
40. The Ross Defendants admit that the Martin and Hochman articles were published on the Ross Institute website, and deny the remaining allegations made in paragraph 40 of the Complaint.

41. Denied.

42. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 42 of the Complaint.

43. The Ross Defendants admit that Defendant Rick Ross is a consultant and intervention specialist regarding controversial and/or potentially unsafe groups, some of which have been called “cults,” and denies the remaining allegations made in paragraph 43 of the Complaint.
44. The Ross Defendants admit that Rick Ross has one misdemeanor conviction and one felony conviction, both of which were vacated in 1983.
45. The Ross Defendants admit that The Ross Institute operates several websites, the contents of which speak for themselves, and deny the remaining allegations made in paragraph 45 of the Complaint.

46. The Ross Defendants admit that there was a civil action against Defendant Rick Ross which resulted in a verdict against him, that the proceedings in the lawsuit speaks for itself, and that Mr. Ross subsequently filed for bankruptcy.  The proceedings in the civil action speak for themselves. To the extent a response is required, the Ross Defendants deny the remaining allegations made in paragraph 46 of the Complaint.

47.   The Ross Defendants admit that there is information concerning Plaintiffs on The Ross Institute’s websites, and that the websites speak for themselves.  To the extent a response is required, the Ross Defendants deny the remaining allegations made in paragraph 47 of the Complaint.
48. The Ross Defendants admit that there is information concerning Plaintiffs on The Ross Institute’s websites, and that the websites speak for themselves.  TO the extent a response is required, the Ross Defendants deny the remaining allegations made in paragraph 48 of the Complaint.

49. Denied.

50.  The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 50 of the Complaint.
51. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 51 of the Complaint.

52. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 52 of the Complaint.

53.  The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 53 of the Complaint.

54. The Ross Defendants deny that they engaged in any wrongful conduct and are without knowledge or information sufficient to form a belief as to the truth or falsity of the remaining allegations made in paragraph 54 of the Complaint.

55. The Ross Defendants deny that they engaged in any wrongful conduct or made any false statements and are without knowledge or information to form a belief as to the truth or falsity of the remaining allegations made in paragraph 55 of the Complaint.

56. The Ross Defendants deny that they caused any harm to Plaintiffs, deny that they are responsible for any conduct of any of the third parties identified in subparagraphs A through F, deny that they have disclosed any protected materials or trade secrets, deny that any of Plaintiffs’ so-called “protected materials” are trade secrets, and deny that they are responsible for any negative publicity.  The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the remaining allegations made in paragraph 56 of the Complaint.
57. The Ross Defendants repeat their responses to paragraphs 1 through 56 of the Complaint and incorporate them by reference herein.

58. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 58 of the Complaint.

59. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 59 of the Complaint.

60. Denied.  By way of further answer, The Ross Defendants aver that Plaintiffs’ so-called “protected materials” are substantially similar if not identical to materials used by other large group awareness training programs.
61. Denied.

62. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 62 of the Complaint.

63. Denied.

64. Denied.

65. The Ross Defendants admit that Dr. Martin authorized The Ross Institute to publish his articles on The Ross Institute’s websites, and state that the articles speak for themselves.  The Ross Defendants deny the remaining allegations made in paragraph 65 of the Complaint.

66. The Ross Defendants admit that the articles by Dr. Martin were published on the Ross Institute websites, and deny the remaining allegations made in paragraph 66 of the Complaint.

67. The Ross Defendants deny that they misappropriated any materials and deny that Plaintiffs’ materials are somehow “protected.”  The remaining allegations in paragraph 67 are legal conclusions as to which no response is required, but to the extent a response is required, they are denied.

68. Denied.

69. The Ross Defendants repeat their responses to paragraphs 1 through 68 of the Complaint and incorporate them by reference herein.

70. Denied.

71. The Ross Defendants are without knowledge or information sufficient to form a belief as to the allegations made in paragraph 71 of the Complaint.

72. Denied.

73. Denied.

74. The Ross Defendants admit that Dr. Martin authorized The Ross Institute to publish his articles on The Ross Institute’s websites, and deny the remaining allegations made in paragraph 4 of the Complaint.

75.  Denied.
76. Denied.

77. Denied.

78. The Ross Defendants repeat their responses to paragraphs 1 through 77 of the Complaint and incorporate them by reference herein.

79. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 79 of the Complaint.

80. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 80 of the Complaint.

81. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 81 of the Complaint.

82. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 82 of the Complaint.

83. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 83 of the Complaint.

84. The Ross Defendants repeat their responses to paragraphs 1 through 83 of the Complaint and incorporate them be reference herein.

85. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 85 of the Complaint.

86. Denied.

87. Denied.

88. Denied.

89. Denied.
90. Denied.

91. Denied.

92. Denied.

93. The Ross Defendants repeat their responses to paragraphs 1 through 92 of the Complaint and incorporate them by reference herein.

94. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 94 of the Complaint.

95. Denied.

96. Denied.

97. Denied.

98. Denied.

99. Denied.

100. Denied.

101. The Ross Defendants repeat their responses to paragraphs 1 through 100 of the Complaint and incorporate them by reference herein.

102. The Ross Defendants are wit6hout knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 102 of the Complaint.

103. Denied.

104. Denied.

105. Denied.

106. Denied.

107. Denied.

108. The Ross Defendants repeat their responses to paragraphs 1 through 107 of the Complaint and incorporate them by reference herein.

109. The Ross Defendants are without knowledge or information sufficient to form a belief as to the truth or falsity of the allegations made in paragraph 109 of the Complaint.

110. Denied.

111. Denied.

112. Denied.

113. Denied.

114. Denied.

115. Denied.

AS AND FOR A FIRST AFFIRMATIVE DEFENSE

The Complaint fails to state a claim against the Ross Defendants upon which relief can be granted.
AS AND FOR A SECOND AFFIRMATIVE DEFENSE

The alleged contract between Plaintiffs and Defendant Franco is void because it violates public policy.
AS AND FOR A THIRD AFFIRMATIVE DEFENSE

The alleged contract between Plaintiffs and Defendant Franco is unenforceable  because it lacks mutuality of obligation. 
AS AND FOR A FOURTH AFFIRMATIVE DEFENSE

The alleged contract between Plaintiffs and Defendant Franco is void because induced by fraud.

AS AND FOR A FIFTH AFFIRMATIVE DEFENSE

The alleged contract between Plaintiffs and Defendant Franco is void for lack of consideration.

AS AND FOR A SIXTH AFFIRMATIVE DEFENSE

None of the information at issue in the Plaintiffs’ Complaint constitutes trade secrets.
AS AND FOR A SEVENTH AFFIRMATIVE DEFENSE

All of the alleged injuries suffered by Plaintiffs were caused by third parties over whom the Ross Defendants have no control and for whom the Ross Defendants are not responsible.
AS AND FOR A EIGHTH AFFIRMATIVE DEFENSE

Each and every statement made by the Ross Defendants concerning Plaintiffs constitutes legitimate criticism or opinion which is protected by the First Amendment to the United States Constitution and the New York Constitution.
AS AND FOR A NINTH AFFIRMATIVE DEFENSE

With respect to each and every reference made by the Ross Defendants to Plaintiffs’ allegedly copyrighted materials, said references are protected under the doctrine of fair use.
AS AND FOR A TENTH AFFIRMATIVE DEFENSE

With respect to any claim by Plaintiffs of contractual rights to prevent publication of criticism or information, said claimed contract rights are violative of State public policy, and are unenforceable under State law.
AS AND FOR A ELEVENTH AFFIRMATIVE DEFENSE

The Court lacks personal jurisdiction over Defendant The Ross Institute and Defendant Rick Ross.

AS AND FOR A TWELFTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred by the doctrine of unclean hands.

AS AND FOR A THIRTEENTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred by their failure to mitigate their damages.

AS AND FOR A FOURTEENTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred by the doctrine of waiver.

AS AND FOR A FIFTEENTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred by equitable estoppel.

AS AND FOR A SIXTEENTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are preempted by the Copyright Act.

AS AND FOR A SEVENTEENTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims under the Copyright Act are barred by fraud on the Copyright Office.
AS AND FOR AN EIGHTEENTH AFFIRMATIVE DEFENSE

The statements by the Ross Defendants were privileged.
AS AND FOR A NINETEENTH AFFIRMATIVE DEFENSE

The conduct of the Ross Defendants was justified.

WHEREFORE, Defendant The Ross Institute and Defendant Rick Ross a/k/a “Ricky Ross” demand that the Amended Consolidated Complaint be dismissed with prejudice, together with such other and further relief as to the Court deems just and appropriate.
Dated:  September 16, 2005


Respectfully submitted, 

 Albany, New York 







GLEASON DUNN, WALSH & O’SHEA






BY:  _______________________________








Thomas F. Gleason, Esq.








Bar Roll No. 101791








Attorneys for Defendant The Ross 







Institute and Defendant Rick Ross 








a/k/a “Ricky Ross”







Office and Post Office Address








102 Hackett Boulevard








Albany, New York  12209








(518) 432-7511








Douglas M. Brooks








MARTLAND & BROOKS, LLP








60 State Street, 37th Floor








Boston, MA  02109








(617) 742-9720
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